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APPELLATE DIVISION OF THE SUPERIOR COURT

| T fe Y No.BX 001302
ot Habeas Car;m i No. ZCAN4539

) ORDER

The conrt has read and considered petitioner Kelley Lymeh’s peittion for writ of kabeas
corpus filed o Agril 30, 2013.

The petition is denied.

Patitioner was comvicted in & jury trigl on April 17, 2013 of five counts of viclating 4
| court trder (Pen. Code, § 273.6, subd. (a)), and two equnts of making atboying tetephons calls
| and sending annoying e-mails (§ 6530 subd. (B)). As indicated in the opindon affirming

| :pettt:aner 3 comvictiotis on pppeal filed on today's date (case No. BR 050096), the evidénce

presented at petitioner”s trial showed that petitionzr called the victin dozens of times and sent
| Triza thousands of e-mails. Many of the calls and e-mails contained fhreats to the victim’s

| personal safety and directed profang fnsults at him, and fhe calls and o-mafls comtinued even
after a Colorado protective qrder was registered in California. Petitioner testitied at her trial

1Al further statntory references dre d the Penal Code unless otherwise stated.
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and admitted shie made the calls and sent fthe e-mails, but asserted fhiey were made and sent for |
the legitinate business purpose of teying to obtain financial informaticn from the victini so she |
*_ eould prepare het t4x reluriss regarding income she received while working, for hini.
The petition is denied for failure to provide any docmmentaty evidenge to support bher
{i argnments. The petition summarizes séveral dotuments, such as e-mails And the contepds of an
x RS Binder.” bet does not attach any of thes¢ items to. the petition or explain why they eannot
| be attached, DBeeanse a petition for will af hdbeas corpus “seeks to collateraily attack 5
pmnmpﬁmy final criminal judgement, the petitioner ‘bears a hedvy burden initigty to plead
.’- sufficient provnds for relief, and then later to prove: them.® [Cltation] At the pleading stage,
the petition minst staté a prima faxie case for relfef, Tothat end, the petition ‘shoutd both

Ay stats fully and with partiewularity the facts on which relief is sought [citatbons], as well as

{1 iy inclde vopies of teasonably availihle documentary evidence supporting the claim,

_ mqludmg pertinent portions of irial transeripts and affidavity or declarations,’ [Cifations.]” (fe
ve Martinez (2009) 46 Cal4th 945, 955-956.) ““Conclnsory allegatiotis tiade withont arty
explavation of the basis for the dllegations do not soarrant relief. lef alope an evidentiary
‘hearing.” [Citation.] We presmme the regulatity oF proseedingy that resuited in a final
judgment [citation], and, a5 stated above, the busden js on the petitionsr 1o establish growitds for
[eelief].* (People v. Duvall (£995) 9 Cal.4th 464, 474} The petition is fatally deficient due to

| its total lack of supporting docursentary evidente.

! The petitiot {s also denied hecanse none:af petitioner’s nutetous argumerits warrant

graatmg relief.

a Maty of the grognds asserted by pefitioner either wert raised in her direct appeal of

| coutdt e boen taised on appeal. These inclnde her drgaments that fnpraper charaster

' l gvidence was admitted at ber trial; that et arrest was uitbaveful; that the trial court lacked

l peraopal jurisdiction over her; that the underlying ptotective arder was ifrvalid; that the
I evidense at trial showed she had no knowiedge of the pratective order and she was not served

8 with the order; that the court exred in not allowing her to call fwo witniesses in her defense; that
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z F the First Amendimient,

3 a1 3 well settted that a writ of habeas eorpus ordinarily may ot be employsd asa

4 |l substitute for an appeal.” [Citation.]” (Inze Harris (1993 5 Cal4th 813, 826-827) A habeas

5 | petition finus cannot setve as & sgeond appeal. (I re Terry (1971) 4 Cal 38911, 927.3

6 || Petitioner has failed to allege snfficient facts establishing an exseption 1o the rale berring

7 [ considesation of clatuxs in a habeus petition that cotld ot should have beeri raised on appeal.

§ | (e Harris, srs, 5 Cal 4th ot pp. §35-826¢ In e Dixon (1953) 41 Cal 24 755, 7159.)

g Petitioner fxther argues that hey triat counisel was ineffective. Peiitionsr confends thiad
10 |l et counsel did i sommunicate to her fhe prosecutor’s pleaoffer yatil voir divehad started in |
11 I her trial; that by that tine, it was to e for ket to accept the effer; that she would have
12 ‘accepited the offer hiad counsel timely informed herof the offer; and that the offer was more
13 || Favarable to her than the sentenos that was imposad afier she was convicted at tridl.
14 g, deterriining whether a dofendant, with effective assistance, wauld bave accspiod tho ':
5 ’ii"ft"er,}éi;ﬁn?ﬁi-factm's tor b oansidared melade: whether counsel mctually and somueately |
16 || commmumiated the: offer to the defendant; the advies, if any, given by coungel; the disparity
17 r*‘b‘cﬁwm the terms of the propused pléa batgain and the probahle consequences of proceeding 10/
18 [i1efal, as viewed at thie time of the offer; and whether the defendant indicated hie or she was
19 | amendble ta vegotiating a plea bargain.” (Ji pe dlvernaz (1952 9 Cal.dth 924, 938.}
20 t Petitiones has not show ineffective agsistaies of counsel berause there is no indication
51 |l that she was amenable to aceepling any plea offer. Moreover, “a defindant’s self-serving
22 | statement—after winl, gonviction, an& sentence—that with competent advice he or she would
23 | have accepied a proffered plea bargain, is insnffictent in and of itself # sustain the defendand’s
24 burden of preof as ta prejudice, ané miist be corsohorated independenily by obj ective
25 |l evidence.® (Ir vé Alverngz, sugra, 2 Cal.4th at p. 938,) Petitioner’s argument therefors fails
26 i hecausé hef assertion that she wenld have accepted the piea_ offer wag not carrobarated.
27 | ‘ Petitioner makes many additional argumerits regarding why her cotnsel was ineffestive,
28 || inchding her counsel filed to attack the messages and e-mails’ authenticity; failed to make

~

ﬁ prosecutorial misconduct deenrred during the trial; and that criminatizing her speech violated
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t | arguritents to the jury explaining why she inade the cafis and sént the c-mufls; failed to
2 | subpoena witiesses to impeach the victim; failed to object to prosecutarial miscogduct; and
3 | fuiled to move to exclude charagtor evidence.
4 b UnderStrickland', Weshingian (1984) 466 U.S: 668, 694, in order 10 siablish
5 |l ineffestive assistarioe of eonnsel, it must bie proved both that connsel’s performance felt below
6 | s phjective standard of reasonableness expcted of an attorney, and that commsel’s.
7 || perforiiagee was prejudicial to the defendant. Petitioner’s clafms Jack mirit because, assuming
8 i without deciding that counsel’s perfotimance fill below the objective standard:of
9 lteasanableness, petitiver has fafled to establish prejudice.
i0 Petitiorier did not. demonstrate in her pesition that “there is & reasonable ptobability that
It | butfor counsel's unprofessional errors, the resulis nf the proéeedings would have been
12 | different.” {Strickland v. Waeshington, suptil, 466 1.8 at p. 694 *The proot &t trial of
13 | petitionet”s gufift was extresely strong. The jury Yeard and contsideret evidence of dozens of
14 Viclephone calls sbe admitted she tade and ﬂmusanﬂs of e-mails she admitied she sent. Given

|t the cantent of the calls andl e-mails, and the imprausihil

L acadi e

¢ tht hey weremade and sant for @

legitimate busitiess purpose, there isno reasonable probability of a.different outcome with

tespect to her ponvictions.
Petitionpr further srgues that false evidence ; was presesited af Her triad, and that the

19 i pmsecnﬁm violated her right to dub proeess by withholding excnipatory evidenos,
i

“tUJader Penal Code section 1473, a [petitioner] may sexk relief in habeas corpus on,

21 || smang other grounds, that “{{Jalse evidetics that is substantially material or probative on the
22 }isma of guilt or padishment was introduped against {him] at any hearing or frial relating to his

| ¢ carceration .7 (Pen, Code, § 1473, subd. (b)(1)) (] False evidence is ‘substantially

24 ‘ raaterial or probative” ifit is ‘of such significance that it may have affected the outcorge,” ifi the
 sense that *with reasanable probability it could have affected the sutcoms . . . .* [Citation} o

ather words, false evidence passes the indicated threshiold if there is a ‘reasonable probability’
thiat, Bad it not been introduced, the result would have been different (I re Sasvounian
| (1995} ¢ Cal.4th 535, 536, ftalics omitted.y
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With respect to withholding, exculpatory evidence, “fulnder the due process clause of the
I Faurteenth Amendment te the United States Constitution, & [petitiosier] may seek relief in
haheas corpus ox fhe ground that the prosecution did fot disclose evidence, [{] The

|l prosecution has 4 duty under the Fourtesnth Amgpdment’s dug process clause to disclose

| evidence to a erfirinal defendant [Citation.] [} But sach evidenee must be both favorable to.

[ the defendant aad material on withet gailt or punishment. [Citation T (In re Sassoumian, supra,

| o Calath st p. $43.) “Evidence is ‘material” “only if there is a teasprable probability that, kad

Il [i£} been disclosed to the defense, the resglt . . . would have been different”” (fd at p. 544.)
, Patitioner’s argiments regarding false evidense and Vidlation of due precess fall dee to
| insufficient showing of prejudice. Given the strength of the case against ke, there is siniply 1o

 reasonghle probability that, had the fikse evidence mot been presented atd the-exculpatory

| evidenios been disclosed to hier, fh result at ber frial would have been different.

Lustly, petitioner argues that the cuinulative jmpact of ail the errors prejudiced her right
t to & fiir trial. The argoment Lacks merit because, given the overwhicltning evidence of

| pcﬁ‘ﬁﬁner s guilt presented ut her ttial, “[no reasotiable possibility exists that the jury would
hm veached a diffsrent remlt absent any of the ackm;wiedged or agserfed eéxfors under the
applicable faderal or state standard of review. [Citations.y” (Peaple v. Houston (2012) 54
Cal.4th 1186, 1233}
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